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1 engineer recorded the call on a VoIP server.72 He later e-mailed it to me. I am incorporating this 

2 call, in full, as part of my testimony. It is about 50 minutes long. I implore any p o k y  person to 

3 listen to this call in full as it is'very important, especially as it relates to how AT&T deals with 

4 competitors and to the issues related to SS-7 Interconnection. 

I 

5 

6 (PLEASE TAKE A MOMENT AND LISTEN TO THE-,CALL - its works with 

7 QuickTime) 

, I  I 

8 

9 
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1 1  
12 

13 

13 

15 

16 

1: 

18 

1 9 

2 0  

21 

The engineers wanted to move forward. The "Regulatory People" would not commit to 

anything other than to  "allow" UTEX to pui-chase a service. 

UTEX DOES NOT WANT TO PURCHASE ANY SERVICE FROM AT&T. 

WE ARE A PEER. 

We want to compete against them f'or the origination and tennination of new technology 

service. We are being denied our rights with respect to peered interconnection for the mutual 

exchange of traffic. This has heightened public policy coiiceims when this denial relates to the 

ct ep 1 o yni en t of i i  ew tech 11 o 1 og!, . 

What pel-haps is most a ~ i i a z i n ~  to me is that  AT&T admits that i t  has 17e\:ei- connected as 

3 peel- to a n y  coinpetitor. Ele\,en years aftei- die act, the single most sem~nal "RIGHT" (e.g., thc 

i-ighl to he 11-tt;itecl 3s a peer) besto\\'ccl 011 CLECs undcl- the Act ha; IICVCI- once bcen 

i i i i p l  em en t t.d 
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UTEX believes our affirmative case with respect to all SS-7 issues is specifically about 

this right and ability to interconnect with AT&T as a peer and then exchange traffic under 

symmetrical and reciprocal terms. That is the entire premise of the interconnection portions of 

the act. 

Q: WHAT ARE THE RELEVANT ICA TERMS ON THESE ISSUES? 

A :  GTC 51$ 3.1, 7.3.1.1, 8.1, 9.1.1, 9.3.1, 9.4.1-9.4.3, 30.2, 32.6, 34.1, 34.2, 36.1, 50.1, 50.2, 

53.5. 53 .6 ,  53.7, 53.9, 53.11, 57.1, 58.1, 61.1; Attachment 6 UNE 5s 2.11, 2.17.3, 9.1.1 - 9.1.7, 

9.2.3.1: 9.3.2.4: Attachment 9 Billing Other $ 9  3.1, 3.2, 8.1, 1 1 . 1 - 1  1.9: 12.3; Attachment 11 

Network Interconnection Architecture $9 1 . I ,  1.3, 2.0 - 4.0; Attacliment 1 1  Appendix IT $9 1.1, 

i .4, 2.1 - 2.2; Attachment 1 1  Appendix SS7 1 .1 ; Attacliinent 12 Compensation - (All); 

.4ttachment 13 Interim Number Portability $9 1 . I  ~ 3 ;  Attachment 16 Network Security Q 2.1; 

f%ttachment 17 $ 8  1.1.4.2, 1.1.4.3? 1.1.4.4.8, 1.1.4.4.33, 2.1 - 3.1,4.1> 6.2,  6.3, 6.4,9.4.1 -9.4.10, 

9.6.2; and Attachinent 25 ISDN Interconnection (All). 1 refer to the most iiiipoitant and relevant 

C> f these. 

A tt achmenl 1 1 S S7 Interconnect ion provides: 
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1 charges, and the parties then mutually deliver telephone exchange and/or exchange access traffic 

2 with call control provided via SS7 using B-Links. 

3 Q: IS UTEX ASSERTING A RIGHT TO OBTAIN SS7 SIGNALING AS A UNE? 

4 A: No. This is interconnection, not UNE. UTEX is not requesting relief under 251(e)(3), 

5 but instead asserts that these tenns relate to and impleinent 4 251(c)(2) and 51.75 of the FCC's 

6 rules. UTEX is not using AT&T' foimer switch port UNE or tandem 1 1 1  switching UNE, under 

7 either 0 251(c)(3) or a coiiimercial arrangement. The purpose is to have call control for traffic 

& processed by UTEX's own network and switching fabric that is addressed to or received froin 

9 AT&T network and switching fabric. 

47 1.E. 4 51.305 provides, in  pertinent part: 
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This rule requires AT&T to interconnect its signaling system with UTEX's signaling on a 

direct basis if, as is the case here, UTEX requests direct interconnection. The rule does not allow 

AT&T to require UTEX to subscribe to AT&T' access tariff and "buy signaling as a "service." 

The rule also does not contemplate that signaling interconnection is available only as a UNE and 

then only for so long as signaling is also on the FCC's list of UNEs that must be made available. 

Even where signaling is not available as a UNE, AT&T must interconnect its signaling network 

with UTEX's signaling network so the parties can set up and tear down calls. Attachment 11 SS7 

i inpl eiiient s the 1-u 1 e. 

Q: DOES THE COMMJSSlON HAVE A RULE ADDRESSING DIRECT 

INTERCONNECTION OF SIGNALING NETWORKS? 

'4: 

Q: 

SIGNALING IS NOT A UNE? 

Yes. See PUC Subst. R. 26.272(d)." This rule has a similar result as the FCC's rule. 

WHY DOES ATTACHMENT 1 1  SS7 REFER TO THE UNE APPENDIX IF S7 

[26.272](d) Principles of inte~~onnect ion.  

( 2 )  Techiii ca1 interconnection pi-incipl es , 1 n t  ercoii iiect I ng CTU s sh a1 I make a 
- 200 d - t B  i t I1 e ffor-t t o accom m od at e e a ch o t h el-' s t e c17 n i c a 1 r eq u es t s . provi rl ed that 
the technical requests 31-e consistent with national indusll-y standards and are j i i  

co~iipliance \ v i ~ ] i  $23.61 of this title (relating to Tclcphonc Utilities) and 
i 111 11 I em en t n t i on of t 17 c I-cq u cs t s n ~ ~ u l  d not c au s c u nl-ea so n ab  1 e i i i  e 1-5 ci enci es, 
ui~reusonahlr costs. 01- otIii.1- detl-merit to the netwoi-k of the CTU i-eceiving the 
1-equcsts 
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A: Attachment 11 SS7 implements the rule. Again, this is interconnection. It then refers to 

the UNE section for technical guidance. As the call in my testimony shows, there are no 

technical problems whatsoever 

Also discussed on the call are the issues of what are the costs after interconnection. I 

clearly explain that we will have to work that out, but as long as the costs are symmetrically 

applied we will be quite willing to negotiate. 

Since the same cost standard applies for interconnection (e.g., TELIC) as for UNEs and 

since other general principles apply to both UNEs and interconnection ( e  g. nondiscrimination) it 

would make sense to have the same cost based "rates" apply within a reciprocal compensation 

scheine for each party's use ofthe other party's SS7 databases 

Q: 

WITH UTEX'S SS7 NETWORK PURSUANT TO ATTACHMENT 1 1  SS7? 

A 

HAS ATSrT REFUSED TO DIRECTLY INTERCONNECT ITS SS7 NETWORK 

Yes .  After our call, they indicated that if we wanted direct intercoiinect~on we had to buy 

S S 7  -.sei-vicc'' out of their tariff. 

Q: DOES ATTACHhIENT 1 1  AKD/OR ATTACHRIENT 6 SECTION 9 MENTION 

A N Y  REQUIREMENT TO S U N S C H I H E  To A TARIFFED OFFERING? 
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1 Q: HOW DOES UTEX CURRENTLY SIGNAL WITH AT&T? 

2 A: 

3 

4 

We use a third party provider (Revising). This provider is directly connected with 

AT&T's signaling network. Revising is not CLEC, so it has no $ 3  251/252 rights. It therefore 

purchases service from AT&T. UTEX, however, a CLEC that wants to self-supply its 

5 signaling and we are ready to do so. One reason is that for our applications we can only use 

6 

7 

Revising to signal to the AT&T tandems and thus technically can not '-si@al" to end offices 

without incurring significant additional cost. This diminishes the quality of our interconnection. 
. * I  

S A much more important reason, as described in greater detail i n  the technical testimony 

9 of Mr. Teller, is that UTEX has solved the so called "Phantom Traffic" problem. We have not 

10 only solved the problem through invention, but because of our invention we can also solve the 

1 1 

1 2  

problem through standard industry convention. However that solution will require AT&T to 

signal with us as a peer and load our "Non-geographical" and route calls addressed to 

13 those number to our network. This could have incredibly positive inter-working network effects 

I 4  on the whole industry, and indeed Ihe whole economy. 

I S  Version. because it  is not a carrier like UTEX. and does not have  carrier rights like 

I S  0: DOES RESORTING TO A TJ-JIRD I'ARTJ. PRO\'IDER COST UTEX 
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1 A: Yes, one added benefit of direct Signaling Interconnection is that we will save money, 

2 We could operate our own S S 7  for- much lower cost. This is particularly so when it comes to 

3 expanding to additional areas or if we desire to establish direct end office trunks. 

4 Q: 

5 

HAS AT&T OFFERED TO INTERCONNECT AT THE SIGNALING LAYER ON 

“TERMS AND CONDITIONS THAT ARE NO LESS FAVORABLE THAN THE TERMS 

6 AND CONDITIONS UPON WHICH THE INCUMBENT LEC PROVIDES SUCH 
* I ,  

7 INTERCONNECTION TO ITSELF?” 

8 A: No. ATgLT does no1 require itself to adhere to the tenns and prices of its access tariff 

9 The conditions AT&T is trying to impose are much less favorable than those i t  affords to itself. 

10 Q: HAS ATSrT SAID THAT IT WOULD PAY UTEX FOR ATAT’ USE OF UTEX’s 

I 1  STEPS IN THE SAME W A Y  JT IS REQUIRING UTEX TO PAY FOR ATSrT STEPS? 

12 A: No. This issue is similar to other issues in this case. AT&T appears to believe that it is 

13 always entitled to payiiient - at access prices - but is never required to pay anything to the 

14 CLEC. Again this violates the seminal nght to be treated as a peer under the Act. Section 3b 

10 If ansirer- to AT&T DPL No. 3 above is “Yes,” does the ICA prohibit UTEX 
from char-ging . iTQT for tr-an$lating messages to a protocol other- than SS7? 

Slioiild the Commission declare that the IC4 does not control the issue of 
1) hethci~ 7JTES ma) hill S1S.T 101- Signaling L q e r  T1-anslation S e n  ice? 

Shoiild the Coniniission declare that AT&T is I-esponsihle ~ O J -  payment of’ 
future invoices for so long as i t  1-eceives Signaling La! er TI-anslation Service? 

89 

91 

1 i Q :  \\‘l- l . iT IF j ’01 \ R E  \\’RONG .\BC)liT )‘OUR RIGHTS? \\:HAT IF THIS 

1 P CORlhllSSIC)\ S,SJ’S “NO” AT&T DOES YOT Il.\\’E TO SIGNAL, DIRECTLY \YITH 

1 -  IOU? 

I 
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1 

2 

compel me to buy their products against my wishes, then I could use the same approach - force 

them to buy fi-om us. UTEX then filed its current Signaling Layer Translation Service Tariff. 

3 This tariff says that if a carrier (including Lies) does not connect to UTEX at the IP Layer and if 

4 there is no other contractual arrangement then to the extent UTEX must convert 1P-based traffic 

5 to SS7-based traffic and pay to get to the carrier to exchange traffic then the carrier must 

6 

7 

compensate UTEX for the associated cost. 

UTEX has invented superior technology but this technology is JP-based, since the goal is 

8 

9 

to entice IP Enabled co~nniu~iicatioi~s providers to utilize our networks. When they do, all of 

society benefits in that there are more users who can communicate with each other.’6 

10 Even AT&T benefits because its service is more valuable given that it is accessible to 

1 1  

12 

13 

13 

15 

1 0 

1 7  

IS 

more users, across the world, When ATgLT rehses to signal with me 011 a peered, symmetrical 

and reciprocal basis, I recover a tariffed pel- call charge fiom AT&T as compensation for making 

communication possible between their customer base and mine. While I believe this approach is 

counter to the intent of the Act, i t  is the logical ”other side of the same coin“ minted by AT&T’ 

regime. If they can force interconnecting caniers to be customers, so can UTEX. 

B e l ~ w  is the Pictorial ‘Pimeline for Section Thi-ee of m y  Testiinony. The numbers refer to 

t!ic cshibit numbers  i n  our  exhibit book. li‘ i t  has a D i t  \vas an  iteiii pr(’duced I?? OTEX i n  

Lliscovei-y. I f i t  has a PA i t  is  a document or commu~~ica t ions  whic11 is publicly available. 

i 
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TESTIMONY SECTION 4 

1 Should AT&T be ordered to process UTEX's ISDN Interconnection orders 
and implement the decision in Docket 29944? 

Did UTEX meet its obligations, as spelled out in the Docket No. 29944 
Arbitration Award, for obtaining ISDN Interconnection? 

2 

3 If not, were such obligations a condition precedent to AT&T's obligation to 
provide ISDN Interconnection? 

Did AT&T fail or refuse to provide UTEX with ISDN Interconnection under 
the parties' ICA? 

8 1 1 .  

4 

Q: 

CLASS 5 SWITCH?" 

A: Yes. "A Class 5 switch, in United States telephony jargon refers to a telephone switch or 

exchange located at the local telephone company's central office, directly serving subscribers. 

Class 5 switch services include basic dial-tone, calling features, and additional digital and data 

services to subscribers using tlie local loop.'' UTEX's switching fabric has all tlie functionalities 

and affords all the capabilities of traditional end office switches that serve end users, plus a 

\vhole lot more. 

HAS UTEX "MODIFIED ITS NETWORK ELEMENTS TO PERFORM AS A 

ISDN interconnection really has little if anything to do \vith the fuiictionalities that are 

;~vaIlable to end users. orliei- t h a n  the ability to ni:ike :tnd recei\ze phone calls tha t  nust traverse 

liiultiple networlis. "Interconnection I S  the linking ot' two networks for the mutual exchange of 

traffic. TIijs tern3 does not  include the transpoit and terinination ofti-affic." 47 I.E. $ 51 3. We are 

ij~scussing thc pjiysic;il ~ntcrirlcc" hctv:c.cn AJ-Srl '  and L'I'EX and thc s ipa l Ing  pl-otocol between 

ihe ( \ \ r c 8  net\\ol-ks. Nont.thelrss. yes. ;ill of LiTEX's ne~\voi-k elements- can o p e ~ ~ i e  like a Class 5 

51ijtc11. \I'e can an t i  do scin~c end ~i~ct 'rs .  

3 7  

. ~ _ _ _  
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Q: HAS UTEX MODIFIED ITS NETWORK ELEMENTS TO PROVIDE 

SIGNALIFG? 

A: 

Q: 

Yes. We are prepared to signal with AT&T using 4.931, just  like the ICA says. 

HAS UTEX MODIFIED ITS NETWORK ELEMENTS TO PROVIDE BILLING? 

A 

Q: 

Yes. We have the ability to issue bills. 

HAS UTEX MODIFIED ITS NETWORK ELEMENTS TO PROVIDE ERROR 

TREATMENT? 

A .  Yes. 

Q: 

ACCEPTED PRACTICES AND POLICIES OF THE PSTN? 

.r\ 

DOES YOUR ERROR TREATMENT GENERALLY FOLLOW GENERALLY 

Yes.  Et-i-or treatment will generally follow generally accepted practices aiid policies of the 

I’STN. 

Q: HAS UTEX “ENSUREID] THAT ITS CLASS 5 SWITCH OR EQUIVALENT 

SHALL ALSO PERFORRI, INCLUDING BUT NOT LIMITED TO, THE FOLLOWING 

FUNCTIONS: (1 )  DIAL TONE TO END USERS \71A LINE/LOOP CONNECTIONS 

C ONT 41SING CtJSTOR’IER ASSIGJVABLE NPA/NX’XS (TE1,EPlIONE NUMBERS), (2) 

COI\”VV1.:C‘T’S TO 0 7 ” E I i  CLASS 5 Eh’D OFFJCE S\1.I‘J’C”ES ANI) TANDEM 

S \ l  1‘1 CHES \‘]A \’OICE GRADE I’RUNKING CONNECTIONS. (3) PROVIDES 

PROTOCOL IYTEK-\l;Olll i l~G. A N D  (4) hlEETS FEDERAL REQUIREMENTS FOR 

I > N I”? ’* 
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A: We can do each of these things. We in fact do each of these things. 

Q: DOES UTEX NEED SBC NUMBERS FOR ISDN INTERCOKNECTION? 

A: No. We can supply any numbers that are needed. 

Q: WILL UTEX HAVE ITS OWP; LRN IN EACH LATA WHERE IT REQUESTS 

ISDN INTERCONNECTION AND BE FULLY LNP COMPLIANT? 

A: Yes. 

Q: DOES UTEX ADHERE TO THE GUIDELINES AS SET FORTH IN 47 C.F.R. 

Ej 52.26 AND THE WORKING GROUP REPORT? 

A :  Yes. We meet each of those requirements. We fully support both porting in and porting 

out, and we can do so for all customers served using ISDN interconnection. 

Q: CAN AT&T IN GOOD FAITH CLAIM THAT THEY HAVE WORKED WJTH 

UTEX TO ESTABLISH ISDN INTERCONNECTION? 

A:  Absolutely not. In fact ovel- a peiiod of years UTEX has tried every means possible to 

actually get AT&T to work with us t o  establish lSDN Interconnection. We have created the 

15 

16 

t'nrnis. showed it IS superioi to othei i i ~ t h o d s  SLICII as "MF .. We have been ready now for years. 

O\w time, the AT&T folks h , i \  c becn 50 \?ell trained b y  their ~nstitut~on that if anyone at  

! 

' /' 

/. I 
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1 

2 

3 

4 

compensation. Basically, in the original arbitration SBC complained that WCC requested 

method of intercoimection required SBC to do more than its “fair share” of work - in that if SBC 

was being forced to be the network side of a “network to user protocol” type of interconnection. 

In response, WCC offered to pay for SBC’s side of the interconnection - guaranteed - whether it 

5 

6 

7 

s 

9 

10 

1 1  

12 

13 

I5 

1 h 

I -  

I ‘:I 

- ’I! 

was used or not. ISDN 

voluntarily paid for the SBC side of the interconnection.” One intended result was that the 

compensation section with respect to jointly provided access to IXC‘s would be that WCC would 

get to keep 100% of the jointly provided access. This heavily arbitrated and unique term is clear. 

It  also effectively takes tlie SOUP with respect to VoIP off the Stove. 

Thus a unique type of compensation arrangement was formed. 

AT&T’s legal theories related to VOlP on a forward looking basis are that all this “VoIP 

Traffic” to and from ESPs is really some sort of IXC access. If you assume ISDN 

]nterconiiection is up and running, this would not matter because even if it was IXC traffic, 

UTEX would keep 100% of tlie alleged charges and would pay AT&T a flat rate as prescribed 

by thc ICA. in  September of 7004 I explained in detail to SBC inultiple tiiiies my desire to do 

iSDN jnterconnection as a way to avoid all future disputes. A s  we found out by their e-mails we 

obtained in  discovery. ibis only hartlcned their resolve lo iievel- let ISDN Interconi~ectjon work. 

Q: IF- YO11 ARE CO3~IPL1ANT WITH DOCKET 29914 .4BO\’E W H Y  HASN’T 

AT&T INTERCONNECTED? 

.A 

;llld e\’ei-!, ;ittempt \\.e h a \  c‘ niade to order. pro\~ision ant1 use ISDN for intcl-coiiiicctioii. 

Q: PI,E,-ISE ENPLAIV THAT. 

They ;ire :ic‘iIng nniI-coml~~titi\:eiy and breaching tlie conti-act. A-J‘&T has rehsed each 

00054 



Docket 33323; Direct Testimony of Lowell Feldman - Main Page 55 

1 -4: After the Docket 29944 Award we tried to start the process of implementation. We 

2 

3 

submitted orders specifying the end offices we wished to start with and we focused on markets 

outside the major cities of Dallmas: Houston and San Antonio. (ISDN Interconnection still is the 

4 

5 

best hope for competition in smaller markets.) W e  provided quantities and other information. 

There was, for a while, some visible progress. Then all progress came to a screeching halt. Only 

6 

7 Q: WHAT WAS GOING ON INSIDE ATGrT? 

now do we know what was going on inside ATSrT. 
, * I  

8 

9 

10 

1 1  

1 2  

13 

14 

15 

10 

1 7  

19 

2 li 

21 

A :  The lower level personnel apparently assumed - as we did - that AT&T would comply. 

But after considerable intenial discussion the higher level management decided to refuse to 

implement by taking a strictly legal position. First they would insist on a demonstration that 

UTEX it could do the things prescribed by the Docket 29944. They would then insist it was not 

enough proof. They would assert we could not do what we were supposed to do. They would not 

do a test. They would not create or process fonns. They would just say no. When we pushed the 

matter. they would then claim the inattcr was i n  '-litigation" and all engineering and non-legal 

communjcation would cease and only the lawyei-s would talk. Forever. Regardless of what we 

said OI' did. The pictorial tiineline belo\v coinpi-iscs a collection of the internal c o r n ~ n u i ~ i ~ a t i o i ~ s  

lxoduced by AT&?' in discovery along \vi111 othci- documents. such 3s our ISDN orders and 

forecasts. Their tactics are obvious. And bad fai l i i .  

Q: \\."AT DID YOU DO? 

,A. \brc. of' C C ~ U I - S ~  iii\;oked i i i f o m i n i  d i sp~ i~e  resolution since i t  is 3 pi-ercquisite io a n y  

complaint That fed into the AT&T plaii Ixcause the!; could thcii claim the matter was in  

I i t i ~ n t i c ~ ~ i ~  and 311 coinmiinicrltioii:i h ~ d  I O  20 11~1-0ugli the attorneys. E\ cii 50 i i i f o i - m a l  c l i s p t ~  

I L ' S O I C ~  ion i.< S L I ~ ~ O . < C ~  he ;I " i>U?; l J l  
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In e-mails leading up to the only informal dispute resolution meeting, SBC stated it had . 

“Overriding Technical Conceins” related to UTEX‘s ISDN Interconnectjon orders. In the only 

face to face meeting, the attorneys for SBC instructed their client representatives not to speak to 

UTEX. UTEX still has no idea what these purported “Overriding Technical Concerns” are. 

When informal disuute resolution did not resolve the matter we filed the complaint in Docket 

3 204 1. Which went nowherc because the Commission would riot process the case. 

Q: DID YOU DEVlSE AN ALTERNATIVE TO PROPOSE TO AT&T? 

2% : k es. AS iiiciicatea earlier. tnis was wnen I aeciaea IO rry 10 airecriy inrerconnecr wim 

.4T&T using SS7 B-links. 1 offered to do so in lieu of ISDN interconnection. That too went 

wanted to establish direct end office trunking. We informed AT&T that they had a choice. We 

could bring up DEOTs using ISDN interconnection. or we could directly connect via SS7 B- 

lmks and establish signaling that would do call control for DEOTs. They chose to do neither and 

thm-iafnre w e  have 110 DEOTs. 

Q: CAN’T J’OU JUST ESTABLISH DEOTs USING YOUR THIRD PARTY 

PROVIDER? 

A ‘do At p r r s r n t  I t  is not technic all^^ possible f o i  o u i  network. to signal to AT&T end 

oi’ljces I f \ \  E die goiiig t o  d o  DEOTs i t  inust occur tlirougli either ISDN 01- direct 

ntei conneclioii w i t h  A T k T  STPc L ra B-Links. 

00056 
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1 Section 5 Breach and Remedy: 

16 

1 17 

j 18 

~ 19 

- _- -- 
? I  

25 

Which, if any, of the actions addressed in Combined DPL Items Nos. 12-27, if 
committed by AT&T, would constitute a Specified Performance Breach under 
Attachment 17 of the ICA? 

Does Attachment I7 provide a remedy for any breach of the ICA the Commission 
finds AT&T has committed in this case? 

Has AT&T actually committed any of the actions addressed in Combined DPL 
Items Nos. 12-27? 

Refusal to accept and process ISDN interconnection orders. 

Refusal to directly interconnect via SS7 B-links. 

Refusal to allow UTEX to order UNEs in  Midland and Lubbock and use them for 
interconnection. 

~ ~ ~~ 

Requiring of UTEX to obtain unnecessary numbering resources before accepting an 
interconnection order. 

Requiring of UTEX to obtain unnecessary SS7 point codes before accepting an 
interconnection order. 

Refusal to accept an iiiterconnection order until consenting to the content of a 
network diagram that imposed obligations not set out in the ICA. 

-_ 

Turning down interconnection facilities and trunks pending 91 1 testing. 

Failuie to establish. plovide or f o l l o ~ ~  the applicable ordering procedures pertaining 
I O  establisliing SS7 B-links to be used 117 association with ~nterconiiect~on under 
\ 2 1 ( c ) ( 2 )  

__ __ 
Failure t o  pi-ovide 01- f'ollo\v thc applicable ye-ordei-ing and ordering procedures 
pertai ni ng to I SD N in1 erconnect ion? 
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4 

G 

7 

8 

9 

1 0 

1 1  

12 

11; 

14 

I ’  

j 7  

r- I under Attachment 17? 

Use of the T2A standards and measurements instead of the standards and 
measurements prescribed in the UTEX/AT&T ICA? 

27 Failure to self-report and directly provide credits or performance payments as a 
result-gf any breach identified in this case? 

Has AT&T breached GTC $ 4  9.3.1 and 36.1 by failing to act in good faith? 28 

Q: 

A: 

PLEASE SUMMARIZE THE ISSUES IN THIS GROUP OF DPL ITEMS. 

UTEX contends AT&T has breached the ICA i n  a host of ways. We assert they did so 

intentionally, knowingly and purposefully. UTEX asserts that AT&T has acted in bad faith and 

with the conscious purpose of fixstrating UTEX‘s entry into the market using its unique 

interconnection teiiiis and conditions. ATgLT has done everything it could possibly do to make 

our ICA ineffective and useless. They have gone out of their way to contrive specious and 

stretched arguments that specific provisions do not mean what they say. Indeed, AT&T turns 

many of the provisions on their head so they end up meaning the exact opposite of the plain 

meaning of the contract. Thcn. AT&T either refuses to perfonn or i t  acts unilaterally to enforce 

its own ~nterpretation, huch as by sending inassive bills None of this is good faith or excusable 

neglect 01- iiegllgeiice I t  \\,a< pui-poseeful. And i t  has nrnrked since we ha\-c been tied up now for 
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1 

2 

3 

4 

5 

There are liquidated damages provisions in the ICA. Some of them directly apply to 

AT&T' breaches and some are sufficiently analogous that they could (and should) be found to 

apply. Other breaches admittedly do not have a remedy in Attaclment 17. UTEX's request is 

that the Commission first find that a breach has occurred. Then it should look to see if there is 

any remedy under Attachment I7 and provide that remedy. For those that are held to not have an 

6 

7 

Attachment 17 remedy, then UTEX requests a finding that ATgLT' breach was "willful," 

"intentional misconduct" or " ~ o s s  negligence" as those ternis are used in GTC Q 7.1.1 so that 

8 UTEX can then seek and obtain damages in  a court of law. AT&T believes it can act in bad faith 

9 and breach this ICA with impunity, and it is hoping this Commission will protect it fiom its own 

10 

1 1  

12 

13 

14 

IS 

16 

1 ;  

actions by either finding there was no breach or by finding there is no remedy for the breach. 

This cannot be allowed. AT&T has the incentive and ability to frustrate competitive success by 

insurgent CLECs. It  has the powei- to make i t  impossible to provide service by refusing to abide 

by contract tenns. If ATSrT believes it  will not be required to recompense the CLEC it will have 

the perverse incentive to sit 011 its hands and do nothing in a passive-aggressive manner while the 

C'LEC ~ ~ i t l i e r s  away. Or, it ~ i i l l  be fully aggressive and bill the CLEC into oblivion or tie i t  up in 

Iitigatioii forwei-. ATsLT has taken both courses here. UTEX \vas harmed. We need both 

prospective and historicul I-elief. 

I T E X  is seeking an  o~-dcr by the Coinmission that quantifies the damages that  are 

O \ V I ~ L . C ~ .  'Phc PLjC is not a coui~ .  and does not have the ]30\vei- to a\vai-d damagcs. All UTEX seeks 

i s  3 tindiiig ot-  breach, a decision \i.Iiether ,rittachmcnt 17 provides a rcmerly i o i -  the breach and 

~ ~ \ ~ I I c ~ - c  i t  docs not iind a i-emcd!. \\'c \vant  a finding of \\,illful. inten~ional ~ ~ i s c o ~ ~ d ~ c t  01- ~ I - O S S  

LIYC ATSrT actcti in  bad faith i n  man!; different. h u t  related. ivays. 
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'I 

12 

1 Q: WHAT ATTACHMENT 17 PROVISIONS DO YOU BELIEVE ARE 

Rehsal to accept and process ISDN interconnection orders. 

2 APPLICABLE? 

1 20 

3 A: Attachment 17 $$ 1.1.4.2, 1.1.4.3, 1.1.4.4.5? 1.1.4.4.33, 2.1 - 3.1,4.1, 6.2, 6.3,6.4,9.4.1 - 

Failure to provide or follow the applicable pre-orderini'and ordering procedures 
pertaining to ISDN interconnection? 

Refusal to negotiate in good faith concerning AT&T's.asserted technical concerns 
relating to UTEX's ISDN interconnection orders? 

4 9.4.10, and 9.6.2. I will go through them as I address each individual breach we have identified. 

5 Q: DID AT&T REFUSE TO ACCEPT AND PROCESS UTEX'S ISDN 

INTERCONNECTION ORDERS? 

A: Yes. We subnijtted orders for ISDN interconnection both before the order in 29944 and 

multiple times after. First in  Aril of 2005. We developed and sent in a form with as much 

infoimation as we could think of about how our ISDN interconnection could work. We asked 

orally, we asked in writing via e-mail, we sent in our version of a "Service Order" when AT&T 

refused to provide thein, and we consistently have forecasted our desire to immediately deploy 

ISDN JnterconiiectIon tlii-oughout the \vliole state and heyond our cui-rent footprint of seven 

L A 7  As. \Vc ofkcci t o  case congcsrion 11ii-(wgh cis in^ ISDN PRl-s  as DEOTs. We even ordered 

3 circuit to :tn AT&T Gal\,cston s\.vitdi. and  hooked u p  O U I  side. AT&T did  not process an 

c31-de1-. I t  has slill not  processed them. ..IT&T would not even talk t o  11s nhout ISDN. They jus t  

clo11't like the fact LTEX 11~1s rhis 1-1g111 and  i s  aimed to get rid of i t .  

\4Jc 31-c not Interconnrclcd \,I2 ISD% due solely to the bad c d i l h  nc1Ions of AT&T. 

IiTEY addresses ISDY Iii~ci-~c,niiec'licii eIse\i,Iiei-e. h:!!. tc"~timony in  this part deals only 

\\ it11 the issiic L I ~  \i Iie:hc'~. 111e1-c. 15 ;I I-cI~~cY~!, 111 , S ~ I ; I C - ~ I T J ~ I ~ ~  1 7 .  

I 

0006 1 
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1 Q: DOES ATTACHMENT 17 HAVE A PROVISION SETTING OUT LIQUIDATED 

2 DAMAGES FOR WHEN ATGrT REFUSES TO ACCEPT AND PROCESS 

3 INTERCONNECTION ORDERS? 

4 A: The Arbitrators held in Docket 29944 that the measurement UTEX asserted was 

5 applicable did not apply. See Docket 29944 Award, pp. 28 and 46. Attachment 17 9 1.1.4.4.8 

6 apparently applies only to UNEs. We disagreed with that interpretation, but did not appeal. The 

7 Award in Docket 29944 did hold that AT&T was contractually required to implement 

8 

9 

10 

11 

12 

13 

13 

I S  

16 

i h  

interconnection orders within 20 days of receipt of an order. The Arbitrators on page 46 held that 

the provisioning interval was 20 days: “The Arbitrators f ind that the related provisioning 

inten’al for ISDN Interconneclion is cis stated by SBC Texas, ~4iclz is 20 business days fioni 

establishment qf all required, facililies ujid ripon UTEX submitting N coinpleled correct orde)- to 

S B C Texas. ’ ”“ 

Q: 

’4: I n  every other 

nlarket, we stand ready on our side to implement. Further, no special technical work need be 

done b\; AT&T. They simply d o  for us what they do  for any other - -Ne t~vork  to User“ ISDN 

i l- i tel-face. . But this question points out one of the problems uith Attachmenr 17. I t  wrongly 

assumcd that AT&T i ~ o u l d  c n o p ~ ~ ~ i t ~  in  the up-fi-ont ~ w k  tliat is necessary to ge.t 

~ ~ l ~ ~ i - ~ ~ ~ ~ i ~ i ~ ~ t i ~ ) i i  working. and i’ocused onl!. 0 1 1  whethei- the!; just took too l ong  In our case ATSrJ 

BUT HAVE “ALL REQUIRED FACILITIES” BEEN ESTABLISHED? 

We established a the facilities in Galveston and hooked up our side. 

I .  

! 
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adamantly refuses to take even the first step. They will not talk to us  about JSDN. We never get 

past the first step because AT&T has just flat-out refused to do ISDN interconnection. I will give 

you another example. Here is what the Arbitrators said at the top of page 29: 

Therefore, the 20 business day time fj-ame is appropriate. While UTEX does not 
oppose this timeframe, UTEX is concerned wifh SBC Texas' rejecting UTEIX's 

UTEX beliews that in the absence of appropriate ASRs arbitrarily. 
pelformanee measures and penalties, SBC Texas does not have the incentive to 

Howeveti;, at this point in. time tiinely pr-ovision interconnection trunks, 
there is no evidence in the record to warrant a specialprocess,for UTEX, simp@ 
because UTEX believes that SBC Texas mal7 reject UTEX's request by design. 
Therefore, the Arbitrators conclzide rhat the ICA does no6 require SBC Texas to 
t l 4 m  up ti-nditional "SS7" interconnection trirnlis within .five (5) dqvs of an ASR. 
011 the issrrc of ordci- forins, the Arbitrators ,find merit in using. sta~idai-dized 
forms foy ordering interconnection trunks. Standardized forms are necessary to 
eizsupe that information provided bv CLECs is not inadvei.rerztly omitted and to 
provision the facil iy in a tiinel-): manner. Therefore, the Arbitrators do not modi& 
th a I r-equ iremeirt. 

UTEX and SBC were arguing over information that SBC was requiring on its orders for 

[note omitted] 

[noie oinined] 

interconnectjon tiunks. The Arbiti-ators allowed SBC to craft fonns that would be used for 

interconnection orders. They said UTEX had not shown a special process was needed. 

The Docket 29944 Award \\'as March 24: 2005, two years and four months ago. ISDN 

Interconnection was ordered i n  1098. ATRrT has admitted to us that there are no fonns for either 

ISDN or B-links \ \ ' i t h  1-espect to I n t c r c o i ~ i i ~ ~ ~ ~ ~ ) ~ ~  undcr thc Act. How many  years and months 

does i t  take befoi-e this Cominissioii sees ;I pi-chleim'? 

UTEN asked and x h e d  . ind  asked and got no aiis\k'ei' UTES then created fomis i t  
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1 A: UTEX tried to work with AT&T after the Award in that Docket. We actually believed 

2 that AT&T would finally honor its obligations when it did not appeal the Award to federal court. 

3 

4 

Our hopes were misplaced. AT&T decided just not to do it. They have said several times that 

they have "technical concerns" but they have never expressed any specific technical issues. 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

1 (7 

When we had our single meeting AT&T lawyers instructed the engmeers to not talk to UTEX. 

A11 communications came only from the lawyer. All that the lawyer said was "you have not 

proven that you comply with the Award.'. I cannot imagine what more they might legitimately 

need to know. I showed them that we complied. I told thein how. Essentially the same 

information is being presented in other parts of our direct case. I invited specific questions. They 

had none. 

LITEX believes there should be some Attachment 17 measurement or liquidated damages 

relief for AT&T' purposeful, malicious, willful and intentional failure and refusal to l i f t  a finger 

to implement ISDN interconnection as a result of $ 4  1.1.4.2, 1.1.4.3, 1.1.4.4.8, 2.1-3.1, 4.1 and 

6.4. But if the Arbitrators hold there IS none. then recompense for the massive damages ATgLT 

has iinposed on LJTEX must occur through regular contract damages approaches. in  a court of 

1 a \v 

l i i  

1 c; 

i I I : 1 Refusal to directly interconnect \ i a  SS7 B-links. I 
Q: DID ATLGT REFUSE TO IIIRECTLI' INTERCONNEC'I' \']A SS7 B-I,INKS? 
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, '  
1 

2 

interconnect via SS7 B-Links as a result of $ 5  1.1.4.2, 1.1.4.3, 1.1.4.4.8, 2.1-3.1, 4.1 and 6.4. 

But if the Arbitrators hold there is Iione, recompense for the massive damages AT&T has 

3 imposed on UTEX must occur through regular contract damages approaches, in a court of law. 
I '  

Refusal to allow UTEX to order UNEs in Midland and Lubbock and use them 
interconnection. 

4 Q: 

5 

DID AT&T PREVENT UTEX FROM USING UNEs IT HAD OBTAINED UNDER 
' I  I 

tj 251(c)(3)FOR tj 251(c)(2) INTERCONNECTION? 

6 A :  Yes. In Midland UTEX ordered UNE facility and wanted to use it in part to provide 

7 service to customers and i n  part to carry interconnection-related traffic. AT&T said we could not 

8 use a UNE for interconnection. Specifically: in an einail delivered in September of 2005, Mr. 

9 Bradley Britt of SBC lnterconnection advised fonner UTEX employee Brett Nemeroff that an 

10 interconnection order had been rejected because i t  used a UNE T3 for interconnection: 

1 1  >>Brett: 
12 
13 
14 
I S  
16 Q: 

>>Your LodCfa indicates apot of 022620701 03. This asr/order, your pon 
>>UEOLBCKLOC is being rejectcd since you can not use the UNE T3 *(U134 
>>/T3Z /01 /LBCKTXPSHA I/LBCKTXPSK I 1 ) *  for Local Interconnection. 

DOES THE ICA ALLOM' UTES TO USE UNEs FOR INTERCONNECTION? 

1' A. Yes. The issuc ivas arbitrated 111 the WCC case. Section 2.3 of Attachment 6 - LINE 

I S provides: 

19 CLEC may use 0112 01- 1'1101'e Network Elements to ~~rovide  any technically 
7 0 feasible feature. function. o r  c:jp:+bilit,i that such Network EIenient(s) m a y  
- 31 psovi d e. 

2.3 

_ _  tcciiiiicsl jssue. I t  I-elates to peiiiiitted use. 'l'he ~nterconnectioii provisions in the ICA make i t  


